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Effectively utilizing existing legisla-
tion concerning brownfields properties
reguires an understanding of the
“process™ eslablished thereunder. The
brownfields development process can
be divided into seven steps: site identifi-
catjon; initial site assessment; economic
assessment; a detailed site assessment;
project develppment and finance; ¢lean-
up planning and execution; and finally,
redevelopioent of the property. Each of
these steps is outlined below.

1. Site Identlfication

In order to find a location which has
profit potential and lower risk, 4 matrix
should be created which describes, for
each state or avea of interest, the federal,
state and local legislation and programs
available to assist in brownlfizlds devel-
opmenl. For instance, the matrix would
include the nature of each state’s volun-
tary clean-up program, available
releases or covenants and their assigna-
bility, the state’s history of issuing “no
further action” leiters, the speed of state

“The scope of work for a
brownfields Phass | should be
carefully prepared to obtain as
much information about the
property as possible.”

agency action, the existence of legisla-
tion previding protection to lenders, the
existence of “reemoranda of wnder-
standing” with the fedeml govemment
to avoid federal involvement, and tax
credits or other incentives for invest-
ment

Once 8 location is chosen, specific
properties for development can be
found by either Jocking to properties
already owned or by finding a brown-
fields property, Manufactoring entities
often own unused or outdated plants
which would be appropriate for devel-
opment, Other properties with develop-
ment potential can be found by talking
te brokers regarding distressed or
vacanl manufactoring or commercial
properiies that fit 2 market sirategy,
worldng with community development
groups, contacting state and local gov-
ernments (hat may be creating maps,
lists and datshases of distressed/vacant
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properties, nging property 1ax rolls,
using utility grid maps, and using rela-
tionships with local economic develop-
menl people who may know of the
properties.

2. Initlal Site Assessment

Once the sile is identified, the second
step i8 o conduct an initial site assess-
menL Parties are generally familiar with
the Phase T site assessment process, its
cosls ($3,000 to $10,000) and the types
of information it contains. The scope of
work for a brownfields Phase I should
be carefully prepared to obtain as much
information about the property as possi-
ble. A technical consultant should be a
member of the teansaction team 1o con-
duct the Phase ] and to ultimately assess
the contamination, the remedijation and
the cosis associated therewith,

3. Economic Assessment

'The third step in the process is con-
ducting an economic assessment. The
real estale needs Lo be profiled and val-
uved 83 if it were clean. Nexi, the range
of clean-up costs must be assessed. In
addition to the 1echnical analysis of the
cost of clean-up, other considerations
include the risks inherent in the state's
voluntary clean-up program and the risk
that the federal government would
become invelved in the project. It is
essential fo understand the potential end
uses for the property in order to estab-
lish a rational range for the clean-up
costs. For instance, parking lols are
ideal end uses and can result in rela-
tively low clean-vp costs based on the
nature of the parking ot as a remedial
tool, ie., a “cap” Manufacturing and
distribution sites, warehouses, shopping
cenlers and other commercial buildings
can have similar results. Resideatial
development of any type may severely
impact the potentisl clean-up costs due
to the manner of establishing risk-based
clean-up levels for that type of furure
use.

The value of the property as contam-
inated should then be reviewed. The
effort here involves reviewing the pur-
chase price of the property, the clean-up
cost, how long the clean-up process will
take, and, finally, the incremental trans-
action cost due to technical and legal
needs during the clean-up process. As
naled above, a lechoical consultant
should be part of the transaction team.
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Another key member of (e team wiil be
environmental counsel Lo assess the var-
ious brownficlds programs, to obtain
available state and federal writien assur-
ances and financial incenlives, and to be
involved in clean-vp negoliations,
4, Detziled Site Assessment

The economie analysis and the pre-
liminary sile assessmem will deterrning
whether the property is a “viable” or
“threshold” site. Viable siteg are those
sites that have low potential for environ-
mental liability or high rates of return so
that the advantages outweigh the risks.
In pther words, there is limited comami-
nation and a good economic evaluation
Threshold sites have more environmen-
1al risks or fewer adventages — the eco-
nomic evaluation is not as good or there
is more exlensive contamination, in
most cases, the preliminary investiga-
tion conducted on the property revealed
an environmental issue or a need (o
more accurately assess the environmen-
lal risk Lecause the property has fewer

“Residential development of
any type may severely impact
the potential clean-up costs due

e —

economic advantages. The risk should
be more thoroughly assessed Uwrough a
delailed site assessment (Phase 1)
which would include sampling and
analysis (o develop an “accurate™ cost
estimate. Of course, the added cost of
the detailed sile assessment must be fac-
tored into the economic znalysis. With
thresheld properties, there is a greater
need for financing tools or other incen-
tives Lo provide an accepiable rate of
return, For instance, there may be
money available w cooduct the site
asgessment through state or local fund-
ing programs.

5. Project Development And Finance

Al least twa sources of financing will
be required for a brownfields project. In
order to cenduct the property identifica-
tion, iniual site assessment and eco-
nomic analysis, private funds or sources
will likely be used. Once a remediation
plan is developed and approved, bank
financing can be obiained.

As a genernl matter, lenders are fac-
ing four principal risks in [inancing
brownfields properties: (1) that the valve
of the property which secures the loan
may diminish because of the discavery
of gignificant contamination; (2) that the
borrower cangot repay the loan because
the borrower is paying for an expensive
clean-up; (3} that the lender’s morigage
may Jose prierity to enviromnental liens
that supersede it by law; and {4) that the
lender may be held liable as the owner or
operator of property.

Various approaches are available to
minimize the risks to a lender, inchud-
ing: asguring that a “no further action”
letter is obtained for the property so that
future buyers will not be concerned
about fumure costs of cleanup; providing

an appraisal of the property which val-
nes Whe collateral after the cleanup so
that a wue picture of the value of (he
collaieral emerges; having a future user
ready to purchase or lease the property,
ensuring income generation; oblaining a
“not-to-exceed ump sum cleanup cost™
bid from a reputable contractor;, provid-
ing an executed escrow agreement to
fund the remedial action; providing a
certification that the remedial action
plan can be implemented during site
developmenl in 2 manaer that is consis-
tent with construciion plans; and locat-
ing the project in a stale which has
legislation protecting lenders and which
has a memorandum of understanding
wilh U.S. EPA so that U.S. EPA would
nol become involved unless exceptional
circumstances exist.

Environmental insurance can also be
used 10 minimize risks to lenders, Typi-
cally, policies provide coverage for
clean-up costs incurred in excess of a
pre-set stop loss amount, generally
twice the projected clean-up costs. As a
very general guideline, such a policy
would cost approximately one o one
and a half percent of the remediation
cost for about a $5 to $10 million limit.
Other policies include “cap” policies
witich insure cleannp beyond a certain
level or “change in conditions™ policies
which protect against poteniial future
changes in laws that may affect linbility.
6. Clean-Up Planning And Execution

Al this step of 1he brownfields devel-
opment process, the goal is to establish
reasonable clesn-up levels consistent
with the end vse. obuain oversight by
state agencies, and ultimately obtain
contraciual arrangemenls that are
assignable upon successful completion
(i.e., no forther action letters and
covenants not (0 sue). Legal assistance
iz required here 1o negotiate and docu-
ment the state and federal contractual
agreements. To be successful, any
clean-up plan should be integrated with
the future use so thai the clean-op work
only marginally increases the cost of the
project. Obviously, mosi of the capital
costs are expended at this stage.

7. Redevelopment OF The Property

The redevelopment of the property
means implementing the ultimate end
uge. This step in the process may
involve site clearance or demolition and
construction of a new project or resale
to the ultimate user. In any case, the
redevelopment sitategy must be devel-
oped early in the process 5o that the eco-
nomic analysis, cleanup, and financing
will suceeed. The redevelopment stxat-
egy may include working with deed
restrictions imposed to obtain lower
clean-up levels. Such deed resirictions
may affect the ability to resell or lease
the property.

* * *

The brownfields programs are still
fluid and capable of manipulation, With
the appropriate team, including techni-
cal and legal assistance, and an under-
standing of the process, brownfields
development ¢an mean capitalistic,
cost-effective approaches to deal with
counlaminated real estate,



