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Effectively Managing Environmental Matters:

The Roles Of Attorneys And Consultants — Part I
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This is Part I of a three-part article.
Paris i and I will appear in the May
and Jung issies of The Metropolilan
Corporate Counsel.

The guestion is simple: which pro-
fessional do you retain to solve an envi-
ronmental concermn ~ an environmental
attorney or an environmental consul-
tant? Bven when the answer is “both,”
which is frequently the case, the client
must undersiand the differences in the
professions in order to maonitor and
assign tasks while controlling liability,
risks and cost, Attomeys aod consul-
tants have different educations, different
standards that reguiate their professions,
different approaches and different prob-
fem solving skills. Although the law
provides some guidance thal separstes
the professions, in practice the two can
and do overlap. By knowing the skills
and Jimiations of each profession and
by actively managing a team, a client
can most effectively address environ-
mental concerns.

Differences In The Professions

Aside from the obvions difference
that attorneys are generally educated to
advise others in the law, and consultants
are generally educated to use science to
solve technical problems, there are
other differences in the two professions
which will assist in determining how to
manage an environmental problem.
These differences are discussed more
fully in the sections below and include:
attomeys are a client’s advocale where
consultants serve the client as more
objective, technical problem solvers;
communications with atftomeys may fall
within the attorney-client privilege
where communications with consultants
are confidential by agreement or some-
times by statute; consuitants may pro-
vide lower hourly rates, but the risks of
enforcement and confidentiality may
cali for legal counsel; consultants work
under specific contracts with terms
which need to be negoliated, where
attorneys work through retention letters;
attorneys must avoid potential conflicts
of interest whete consultants may have
conflicts inherent in their business
arrangements. Bach of these differences
should be considered when managing a
team to solve an environmental
concern.

Approach/Client Relationship. In
general, a consultant approaches an
environmental issue as a technical prob-
lem to be solved. He or she will serve

the public by objectively presenting
information and designiog engineering
systems and facilities to solve environ-
mental problems such as reducing or
elinuipating contamination. It should be
noled, however, that technical consui-
tants are more frequently departing
from a purely “objective” view and ace
enlering @ gray area as they essentially
advocate a technical position more
favorable 1o a client. For instance, care
should be taken in reviewing technical
reports prepared by consultants as they
may be “sanitized.” The data typically
will be there, but either without analysis
or containing one-sided analysis.

* In contrast, an attorney approaches
an environmental issue as a pure advo-
cate for a particolar client. The attomey
Is required to zealously represent the
client and is prohibited from taking on
work that would result in a conflict of
interest.! The attorney uses his or her
legal skil} to evaluate Jegal responsibil-
ity for contamination as well as (o advo-
cate the most appropriate manner to
resolve it -- with the technical assistance
of a cousultant. The attomey may advo-
cate for an appropriate clean-up criteria,
or a certain remediation methodology.

In some respects, managing attor-
neys and consullants can be viewed by
the point in time their specific skilis are
more appropriate. Attorneys should be
conlacted early on in a manter, as they
are trained 10 identify issves, determine
the need for additional cxpertise and
answer questions like: What are the
clients’ interests? Who is responsible?
[s the clezan-up wichin the coverage of &
state reimbursement program? Is it cov-
ered by an insurance policy? If 1 clean it
up now is & third party available for cost
recavery later?

Consultants will provide guidance in
this early case assessment by heipiug to
answer jnitial early questions like
exactdy how big the problem seems to
be, or how much it rmay cost to clean it
up. The later phases of solving environ-
mealal concemns, such as the mechanics
of investigating and remediating an
environmental problem throngh to sojn-
Gon, arc clearly consultam lemitory.
The consultant will delineate contami-
nation, and design, evaluate and imple-
ment clean-up systems. Atomeys take a
backseat at this point, serviug to review
and strategize.

Confidentiatity. In developing a team
to solve en environmental issue, a chient
should be fully aware of whether his or
her conversations are confidential and
the scope of the confidence, Many a
client bas been surprised when his or
her private strategy sessions with a con-
sultzqt (e.g., what is the {owesi level of
remediation we can conduct/support?)
become public in the discovery process
of, zay, a toxic tort case.

Professional Engineers and Gealo-
gists are both subject to Standards of
Professional Conduct promulgated by
licensing boards. Professional engineer-
ing or geologist relationships begin with

A limited expectation of confidentiality

as defined by these rules. Professiopal
engineers shall not reveal confidential
facts, data or information obtained in a
professional capacity without the prior
consent of the client, except as antho-
rized or required by law.? Similarly,
professional geclogists shail ot volun-
tarily disclose information concerning
the lawful business affairs or technical
processes of a client or employer with-
out hiz or her consent, provided (hat
there is no detriment to public safety.*
While geologists are required to keep
confideatial a broader range of informa-
ton than engineers, both have public
safety exclusions, among others.
Specifically, applicable standards of
conduct include a requirement of Pro-
fessional Respousibility such as “Engi-
neers shall be responsive ta the needs of
clients and the peneral welfare, bur shall
hold paramount life, health, properry

and the welface of the public.”* This

emphasis on the pomary obligation of
the professional enginecer 10 protect the
life, health, property and welfare of the
public is repealed in Ulineis Standards
several times aad is consistent in other
stales. Clearly the professional engineer
has a pubtic responsibility wanscending
any employment relationship with the
client. The professional engineer owes a
primary allegiance to the public. Profes-
sional Geologists are the same. [n 0Oli-
nois, they shall: “Protect to the fullest
extent the public welfare and safety.”*

This duty can conflict with the
clicut's expectations, for example, in
the case of spill or rejease reporting. An
environmental consultant may feel
obliged to report the discovery of a
release of rcgulated material to the
Agency w protect public safety when
perbaps the client may feel there is no
realistic risk and that & report is onnec-
essary. Altematively, a techaical consal-
tant may report a Iclease or provide
infopmation 10 an Agency as part of
their “client service,” without consuit-
iog the clieat

The Standards of Professional Con-
duct onty apply to licensed profession-
als, that is, Professional Engineers and
Professional Geologists. It is important
to note that many practicing environ-
mental consuliants ace nnt licensed* A
client may obtain some additional confi-
dendality protection in a techaical con-
sulting relationship throogh a written
contract, However, neither the Ruies
nor a conractual agreement will pro-
vide a legal privilege and any conversa-
tious and documents are discoverable
hy law.

Many stales have enacted a critical
self-evaluation privilcge or environ-
mental audit privilege which applies to
properly identified documents whether
prepared by consultants or atioroeys. In
Wingis, for example, the privilege pro-
hibits @n environmental aundit report
from being admitted into evidence in
any civil, ceriminal, or administrative
legal action. In order for the privilege to
apply, the report must be labeled “Bnvi-
ronmental Audit Report: Privileged

Docement” and can include the report
itself, information gathered for the pri-
mary purpose of preparing an audit,
memoranda apalyzing the report, and
implementation plans addressing pasL
and future compliance. If, however, the
privilege is invoked for fraudulent pur-
poses, or if the audit shows a violation
of smte or federal law and (he person
claiming the provilege fails to correct
the violation within a reasonable time,
then the privilege will be lost. The priv-
ilege does not apply to information (hat
must be collected for or made available
to regulatory agencies. In addition,
invoking the environmental audit privi-
lege has no effect on other privileges,
including the atiomey-client privilege.”

In contrast, a lawyer zealously
asserts the client’s position within the
bounds of the law." An attormey’s duty
as the client’s confidential advisor and
advocate is to present the client’s case in
the most favorable light, Fundamental
to this duty is the aromey-client privi-
lege. Very simply, the lawyer may not
reveal client confidences.*

Courts recognize lhat confidential
communications berween an anorney
and client, not waived or revealed 10
others and made for the purpose of
obtaining legal advice, are privileged.'
The purpose of the privilege is to
encourage ¢lients to bic candid with their
altomeys so the attoracy is well
informed and can provide sound legal
advice." The privilege extends to ver-
bal statements, documents and tangible
objects conveyed in confidence for the
purpose of obiaining advice.”

As a result, there are clear advan-
lages to working through an aftorney to
keep information confideatial in many
situations. These may include strategy
discussions relating to Jiability, property
transfers, environmental assessments
and audits, and enforcement sitvations.

' See American Rar Aasociation Rules o Profas-

sional Conduct (2000) (Modsl Aules”) Preamble,

1.7, L.8. In August 2001 and Febrvary 2002 the

ABA adopted many amerndments to the Modal

Rules. However. the 1983 Moded Rules, amended

through 2000, ars ihe standard currantly in effect In

many States s are referred 1o herein,

' Seo agp rules e o he

Profassional Engineer’s Act, 88 1AC 1380.300(8)(3).

* 68 IAC 1252.110{a)(5).

‘68 IAC 1380.300(a).

* 68 IAC 1252 110(a)1,

* When & cllent misins & consuftani, 1he client

should fully invastigate the training and curlifications

of the indviduals peifomning the word

T 415 UCE 5522

* Model Rules, Praamive, Rude 1.6.

* A narmow exospiion ta this strong genere! nde is

fhat a fewyer must disclose a clisnf's infent to com-

mit a cime involing serlows dsk of bodity harm,

aven in bresch of & client confidence. See Mudet

Rule 1.5,

* Ses Denius v. Duniap, 209 £3¢ 944 (M. 2000)
clleni and

y for the pur of obtaining legal advice
are priviiege - & courf cannot compel revelation of
these through discovery or testimony in civl or crim-
inal maners).

" See U.5. v. Adiman, 68 F.3d 7495 (M.Y. 1895).

“ See Manna v. 1.5, Dept. of Justice, 815 F. Supp
798 (N4, 1993}, but see, WLIG-TV, Inc. v. Cablevt:
sion Systems Corp., §79 £ Supp. 220 (EOMNY.
1994} (privifegge does not shield facts underlying the
communicanons).
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Cost and Objectives. Both technical
consultants and allorneys normally work
on an hourly basis. Therefore the 10t cost
ol their service will be the multiple of the
hourly rate times the number of hours. To
this, both normally add expenses, which
are generally a minimal percentage of any
bili of thig nature. (There are other
arrangerents such as fixed fee for all work
er fixerl price for a paricular scope of
work, bui these are not the nonn.)

Technical consnltants are not normally
going to cost a8 much as altomeys on an
hourly basis. However, the closer you get
1o each profession’s core cumpetencies,
the more cost effective their services will
be, Attorneys are likely Lo have centain lan-
guage from prior agreements or conLracts
at their fingerdps so contracls can be
quickly and competently prepared. Techni-
cal consultants may have very specific
information_ relating to the interpretation
of dewailed regulavons if they are experi-
enced in that field, If either profession has
completed an identical or very similar pro-
ject in the recent past, then they will be
able to use that experience  a clieal's
benefit,

On jts face, cost seems 0 many lobe a
factor that weighs in favor of using lechai-
cal consultants instead of attorneys if both
professionals are equally capable of doing
the work and legally permiited 10 do the
work and all other things are equal, But
that's a big “i," and it is rare that al} siber
things are equal. Given the risks of liabil-
ity and enforcement, and the benefits of
privilege and a long-range view, the cost
of counsel may be well worth it. Tt is the
clien’s role to actively manage the tasks
underisken by both consuliants and attor-
neys 1o keep costs in check.

The client must also set ils business
objectives. Achieving these objectives is
the primary puspose ol any project,
Expending resources that do not achieve
objectives is wasteful, A low hourly rate is
linie consoletion when business objectives
are not achieved. For example, a client’s
business objective ‘may be to divest an
environinentally challenged property for a
reasonable price, A consullant may look at
the problem 28 “clesn it up,” which may be
prohibitively expensive. An attorney is
more likely to make the client's business
ubjective their own and see the problem as
“make a deal.” The deal may allow varied
levels of clean at a variety of cost levels.
Attorneys are skilled at identifying what is
legatly required and allocating respunsibil-
ity to Facilitaie transactions.

Comfracting Issues. The method of
retaining attemeys and consultanis is dif-
ferent, implying that the services provided
are different as well. Consultants are

retained with contracis.  The terros of
those contracts can vary widely in how
favorable they are 10 the client. If a client
retains a consultant withowt analyzing and
negotiating the terms of the connart, the
client may find that the agreement is stan-
dard-form and contains provisions et~
mental to the client. One of the most
harmtul is a standad provision Bmiting
liability for ¢rrors by the consnltant (o the
cost of the consultanl’s seyviees, which
would fikely be a fraction of any damages
such as cleanup custs. Instead, the client
should require indemnification in the
amount of environmental coverage in the
censultant’s insurance policy and should
review (he policy to make sure there is
adequale coverage and no pollulion exclu-
ston. Additional issues lo be negotiated
when retaining a consultant include the
scope of work, the standard of care, confi-
dentialiry, conflicts and ownership of work
producl. Attlerneys serve a valueble role n
negotiating the (emos of the consultan
coniract, or helping the client develop its
own set of contract Lerms.

In contrusl, allormeys are r d with

in masters adverse 10 a client® Purther,
lawyers are subject lo specific wules when
representing  government agencics, trade
associations, co-parbes and even former
clients. The rules arc compley and often
the: bosmis for mulpractice actions agai
attomeys but they assure {he loyally that
clients expeet from atiomeys.

{n the other hand, corporate compli-
ance (nanagers occasionslly see comsul-
tants working for them on one project and
against them on another, sometimes simul-
taneously. Clients can contract Lo require
consultants 1o avoid conflict of interest sit-
uations. However, the Professional Roles
of Conduct do not resirict Professional
Engineers and Professional Geologists Lo
the same exteol thal alomeys are regu-
lated and in praciice ottormmeys are more
conscious of conflicts issues.

Effectivety Staff

Given the skills and advantages of the
professions, Lheir exclusive practice areas

defined by law, and the overlap belween
the professions, the most effective way (o
staff an environmental mauer wili depend
on the particular task at hand. Environmen-
tal problems are compiex and frequent]y
require the services of both environmental
attorneys and environmental consuliants as
well as ofher disciplines, Each profession
bas unique anributes and skills The ahle
below identfies how both professions are
involved in many environmental activities
The table is organized running from the
most legal tasks obviously most suited to
attormeys at the {op, te the most technical
tasks obviously most suiled (0 environ-
mental consultants at the botlom.

The table se( forth below nay be used
as a guide o beip understand the roles of
the two professions in solving environ-
mental concemns.

' Model Rule 5.4, Professional Independence of &
Lawyer,
* Model Rula 1.7a,

Type of Activity

Consultant Role

Attorney Role

rewenlicn letlers appointing the ottomey,
generally describing the matter for which
representation is requested, laying oul a
fee struclure, and perbaps giving some
direction, This is a less technically detailed
way of ebtaining professional services and
it reflects the personal nature of the atior-
ney-clienl velutionship and the potential
unceriainlies of lega!l representation.
Alormeys in Illinois arc not required to
carry malpractice insurance, so Lhe client
should ask whether the aitomey has insur-
ance and, as with the consultanl, request
proof.

Conflicts/Incentives, Simce both techni-
cal consultants and attorneys are paid by
the hour, they wovld seem to have an eco-
nomic sell interest in taking as long as pos-
sible to complete a job, or in mucking up
the simsation with time consuming cxirane~
ous concemns. The markeiplace effectively
protecis educated consumers from (his risk
{sometimes ¢alled “churning™).

Technical consultants may have finan-
cial interests in remediation services, labo-
ratory scrvices, and the like, There is a risk
that a clicnt will overpay becavse the tech-
nical consultant uscs “thels” in-honse ser-
vices. There is also a risk that a icchnical
consultant will recommend additional

I [|Litigation

Expert witness, possibly

Clicat advocate, litigation

actions

fact witness strategy, plesdings and papers
2 |Legal analysis Develop facts identify or intespret legal
requirements or legal
responsibility
3 | Enforcement Develop facts Develop facts, ligate or

negotiate with regolators

4 | Appearance before
enforcemient body

Technical support

Required for corporate
appearance in contested cases
such as enforerment matters,
prrmil appeais and variance

specifics

petitions (IFCB)
5 |Contracs Administer and implement | Drafl, ncgotiate and interpret
i | Clean-up agreements | Implement and support Dirafl, negotiate and interpret
7 | Regolations Implement by designing Mterpret requirements

and constructing systems
and facililies, can be very
knowledgeable regarding

8 |Law development

Review and evaluate
seicnlific basis; technical

Write the laws, lobby the law
makers

support
9 |Regulations Review and evalnate
development scientific basis: assist in

negoliated yulemaking and

Pursunsively present facts in
commeius to proposed rules,
challenge agency anthority,

standards development

scope and breath of
reguiations, vagueness

10 | Appearance at public

Present the facts

Persuasively advocale on the
client's behalf

sampling or remediating contami
when it is not reguired, possibly motivated
by financial gain. This is not good practice
but it happens, pacticularly when a techni-
cal consullan is piven frec reign on a pro-
jeet. Further, consultants have been known
10 mike agreements with the Agency with-
out the client's prior approval. A knowl-
edgeable environmenial attorney can
review the consuliant’s scope of work or
proposed remediatjon plan and serve as a
check and belance while keeping focused
on the client's business objectives,

Law firms dv not geverally have fnan-
cial interests in other businesses so there is
10 clenr financial incentive for the attomney
when recommending a laboratory. a con-
sultanl, more consulling work or remedia-
tion work.' Lawyets are also subject 10
strict conflict of intcresi rules set forth in
the American Bar Association Model Rules
of Professional Conduct. Lawyers are pro-
hibited from representing adverse parties
in the same litigation, sving a current client
even of matters unrelated o the anotey’s
work, or representing affiliate corporations

11 { Environmentsl

management progran

Develop and implement the | Develop and/or review the

program

12 | Compliance audits
repori

Ficld investigation and

Interpret results and determine
preparation strategy for
reporting liability or response

13 | Trapsactions

Identify problems and sisks | Recommend consultant, review

through envir

assessment process

t, collect corporate
data, allocate problems and
risks through preparation of
tegal documents

14 | Waste determinations

Sampling and analysis,
plain meaning and analysis

Novel or complex regulatory
analysis

15 | Permit writing

Develop technical facis,
prepare forms

Determine, if required, pre-
submittal review

16 | Technical submissions

Develop and prepare

Review in Jight of legal

res

)

17 | Engineering design

Designiconstrucl,
remediation and treatment
systems

Identify legal requirements and
ensure they are acheived

18 | Field investigations

Develop and implement

Tdentify legal requirements and

sampling plans ensure they are achieved
19 | Engineering Set the standard of care Prove the case
negligence
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the prolession (adnuission, repotling mis-
conduct, disciplinary actions).*
o Minois, the Dlinois Supreme Court

This is Part IIf of a three-part arti-
cle. Parts I and I appeared in the April
and May issues of The Melropolitan
Corporate Counsel,

A client shoeld understand the qta.ndard:,.

has del d ity jurisdiction to regnlate and
disciplne lawyers 10 the Attorney Registra-
tion and Disciplingry Commission
(“ARDC™) The ARDC imvestigates nlle-
gations of misconduct by lawyers and pros-
ecutss cases where a lawyer's misconduct
sugpests a threat to the public or the legal
profession,’ Discipline imposed by ihe
ARDC includes disbarment, suspension,
probauon, censure and reprimand.  Once
in the form of disbarment or sus-

of conduct which apply to the profi
it hires. it is only by krlomng such stan-
dards that the cliem can atternpt (0 contract
for a higher standard, get contractual pro-
tection if the standard is not met, understand
any insurance gaps if & professional acts
outside its boondaries and, of ¢course, know
when milpractice has occunred.  Purher, &
client should understand the types of activi-
ties restricted exclusively tv one profes-
sional or the other.

S‘tundards of Care. Like attoroeys, Pro-
e | Engineers and Professional Geclo-
gists are sub}cot to regulation by licensing
boards and must comply with standards of
professionnl responsibilicy. The Dlinois
Department of Professional Regulalion bas
the power, duty and authority to investigate
violations of the design professions acts and
to discipline violators accordingly. Viola-
tions can inclede making false sialements,

li e, vnprofessional conducl of a
characr.cr likely to deceive the public,
breaching the rules of professicnal conduct,
among many other acts,' The Department
may issue fines of 510,000 for Professional
Engineers, or $5.000 for Professianal Geal-
ogists, and may revole or suspend licenses,
obtain an injunction against violations or
seek a Cease and Desist Order through &
Show Cause rule,! oconduct investigations,
ar refer compla.mls for cnmmn] proscwnnn.

pension (&+ months) is imposed, the ator-
ney is prohibited from maintaining a
presence in or occupying an office where
the practice of law is conducted and must
notify his or her clients and other attorneys
tovelved in the lawyer's practice of the dis-
cipline imposed.”

All attorneys are subject o such regola-
tion, merely by virue of being admited 1o
practice law in the stale.

Unguthorized Practice. There is a “gray
area™ of overlap berween environmentel
consultanis and environmental attomeys,
Bveryone will agree chat only lawyers
should practice faw. Yet, cveryone will also
agree thal consultants must have solid
understanding of environmenta) laws and
regulations in order w spot problems and
determine a resclution. [n fact, in many
specific areas, consullants are expected to
know the applicable enviconmental regoia-
tions, where anorneys may not {i.e., specific
handling or storage requirements for haz-
ardous wastes, how 10 conduct sempling 1o
comport with EPA requirements). Neverthe-
less, the practice of law is legally Limited 10
attorneys, and clients and both professi

fessional judgment”™ as requiring tegal skill
or knowledge which is more than ordinacy
busingss inteliigence. The count said that a
real estate broker could il in anerely facat
information on legal forms prepared by
attomeys bul thal the fact that a task was
simple was not enough to remove it from
the practice of law." In fn re Disciple,163
DL 2d $15, 645 N.E2d 906 (1994), the
court found that helping individuals fill out
intake forros (o determioe if they had a
worker's compensation ¢laim was the wnau-
thorized practice of law. Unfortunately,
these decisions lack the specificity needed
to predict what activities actually constitute
the practice of law.

A second definition of the practice of law
is thase activities traditionally performed by
lawyers." These aclivities are somewhat
narrowed down (o three principal areas: giv-
ing advice on legal rights and obligations;
preparing docurments involviug fegal analy-
sis; and representing clicots in legal wi-
bunals.® The important element is the
chamacier of the aclivity, oot ils mame.
When legal knowledge and techoique are
required, the activity is the practice of law
even if conducicd for example, betore, an
administrative board.® This is especially
true if the board performs some jodicial
fupctions, Lke making findings of fact”
Again, however, the definition is quile
open-ended.

A thied approach is that the practice of
law does not include those services whichi
are merely incidental to routing services in
the business world, For cxarople, in Grace
v. Allen, 407 S.W.2d 321 (Tex. App. 1966),
accountants who prepared (heir client's 1ax
refurns also helped prepare a protest of a 1ax
The court first noted that an

alike should know when the line has been
crossed.™

Since the 1930s, states have prohibited
non-lawyers from practicing law." For

Action P B

be initiated mmugh the Stale Board of Pro-
fessional Engineers Complaint Comigitter
aod against Professional Geologists through
the Director of the Department of Profes-
sional Regulation. In short, & professional
license is a velued qualification that pro-
vides not only quality assurance but also a
system to remedy complainis.

These reraedics do not apply 0 non-
licensed environmental consultants, In sddi-
lion to any cootraciual remedies (hat & client
may have agaiost environmental consul-
1ants, there arc raditional remedies provided
by common Jaw and staiute such a3 misrap-
resentatior, negligence, and the like.

Lawyers are subject 10 @ comprehensive
system of regulation which includes rules of
conduct enforced by state courts, private
legal malpractice actions, controls on coun-
sel in the course of Litigation {disqualifica-
tion, contempl of courl or court 1ules), or
criminal or tor Jaw penerally. The basis for
much regulstion is the A Bar Axso-
ciation Model Rules of Professional Con-
ducl, subsequently edopted by most states.
The Model Rules address & wide range of
topics including the basic dulies of a lawyer
with respect to clients (competence, dili-
gence, confidentiality),* lawyer as advoeste
(zealousness, frivolous claims, expediling
litigation),’ and maintaining the integrity of

le, the Nllinois Allorney Act siates that
“[n}o person shall be permitted 10 practice
#8 @n atlormey or counselor at law within
this State withowt having previously
obizined a license for that purpose....” !

There are several reasos for preventing
the unauthorized proctce of faw, all of
which relate to the protecion of the client.
First, engaging in the unavthorized practice
of law usvally excludes a consuliant from
his or ber insurance coverage. Moreover, it
can be difficull o judge whether a non-
lawyer is legally competent, Mon-lawyers
are aiso not trained to work with ¢ntcal and
hard-lo-define legal \orms, such as “reason-
able” and “matenial.”"*

In addition, restricting the practice of
law to licensed alloroeys subjects attorneys
to sancuons for failing 1o comply with its
professton's standards.” By limidng the
practice of law w licensed anomeys, the
standards of zenlous representation, client
foyally, and coofidentiality becomne effec-
tive and meaningful, providing additiona]
protection for the client,

Since the chief restraint on consultants is
not being able to engage in the horized
practice of law, it js Lmportant to uaderstund
what the practice of law entails. There is no
universal definition of “practice of law," "
but courts have applied three main
approaches Lo determine when a non-lawyer
has crossed the ling.

The first is thal the practice of law is
involved when there are difficult legal ques-
ticns that require professional judgment.'
The courls have acempted to help define
this standard, In Chicage Bar Association v
Quinlan & Tysonm, Inc., 34 1. 24 116, 214
M.E.2d 771 (1966), the courl defined “pro-

aceountant keeping a client’s books is per-
mitted to answer simple legal guestions
arising out of that work because accounting,
and the (ax laws overlap signibicantly. The
court went on 10 hold that becanse the
8 " interp of various tax
provisions was related Lo therr accounting
work and becanse they consuhed with the
client’s attorneys throughout the project, the
accoumants were not engaging io the prac
lice of Jaw.™ Again, however, a5 applied 10
environmeatal consaltants the definition
gleaned from this case i3 rather ambiguous,
It gives co definitive answer, for sxample,
to whether & consulient giving a lega! com-
pliance opinion ~ “meels (he Innocent Pur-
chaser Defense”™ or “does not fall within
New Jersey's ISRA” - is practicing Law,
Consultants are held liohle and clients
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shielded from liability for unauthorized

practices by working through counsel

whenever i's acivities relate ( the law,
O ihe other hand, it would be most

" uousnal for an atlomey o venwre wnto the

exclusive practice areas of consultonts such
as by designing a remediation system or
conducting a site investigation, Many tech-
nical subinissions require a Professional’s
seal just as litigation practice requires an
attoroey’s signalure or “certification.” Nev-
criheless, aitomeys may po too far by advo-
cating unsupported 1echnical posilions (¢.g.,
*“the conlamination is not significant™) and a
client would do well to evaluate whether a
position is legal, techmical, or some combi-
nation thergof,
Conclusion

While there is no comprehensive role (0
dictate whether an environmental consultant
or an environmental attorney should be
retained Lo solve ap envirgurental concem,
it is clear that there are cenain exclusive
practice arcas as well as significant overlap
between the professions. Each profession
has strengths o be employed, but neither
can be one-stop shopping for environmental
concerns. By judiciously assembling a leam
of the right professionals for the cght tasks,
environmental concerns can be effectively
and economically addressed.

' 225 ILCS 324424 lor Professlonal Englneers, 225

ILES 745/85 tor Prolessional Geologists,

® 225 [LCS 32525 for PEs, 225 ILCS 745185 for

P@3s.

! Professional Engineers can also ba hald fable for

malpractice, which appiies to those areas traditlon-

afly ihought of as professions (e.p., doclors,

iewyers. 1

Eg. F Steg) Product Inc. v. Comp

Comp., 1899 L.8, Dist. LEXIS 21700 (Northern D1,

Ohlo, 1938) {uwspubfished opinton). They have

appavently maver baen held fiahle as.environmantal

consiftans, fwaver (But sea Price v. Dames &

Moore, 92 Cal. App. 4th 355 {2001), where plalniiif

sued engineering consutants, whom she had hred

to mpsor for envirenmenial contamination, far ‘pro-
" Alth h the case wes

entirely a oHsussion of whather plaingtf had com-

plied with Caflformia procadiuve, the court never satd

tha! the enginaers could not be sused for thek work

A5 environmental consultants,} There are no Minols

cases foiding envirsiimantal constliants Nable for

malpraciics.
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* Model Rutes 5,1-3.8,

* Mode! Rulas 8, 1-8.5,

' 1. Supremme Coint fulas 7OT al. sed.

' Sea wwwlarde.ong.

* M Supreme Cowrl Rila 764,

* Agajn, for 4 a wrant fourd

i be praclicing faw il be acting oulside e scope

of fts insurance coverage, as would, arguably, an

y drilling sampls wels.

are not protected if a consul i
the practice of Jaw withoul a IJceusr., but
precisely defining the praciice of Jaw Js
seers difficult. There are some examplss
which in our view clearly cross that line:

» Consultant reviews/revises documents
in a transacton;

¢ Consultant “opincs” that a practice
complies with law;

* G lant make deter ions Lhat 4
client's rnvirpnmentsl issues are “material"
for SEC reporting purposes;

» Consultant coucludes that its report
“meets the innocent purchaser defense;”
and

+ Consulianl “represents™ client in
enforcement-related meetings andfor pro-
ceedings.

Clents are well advised 10 avoid pres-
suring their consultanis 10 engage in these
activities, or in any activily lrending
towards legal advice, The client would be
vnprotecied as such practice by & consuliant
would be oulside the scope of its insurance
coverage. A consultant can be somewhat
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2594 {1999}, ;
“* An ABA Task Foree on the Mode! Dafinitian of the
Fractice of Law has davalaped 2 graft stztement
seting vur which autions constivin the defvary of
legal services, The drast will be the subject of a put-
Ne hearing in 2005 The manlal deafied by the task
lorce defings the practice of law a3 the application
of fegal princifes and fudgmenl with regand to the
dreurslancas or obfectivas of a parson el require
the knowtadge and skift of 8 person amhed in the
law.*  See www.aba-nol.orgicpr/model del_
home.himi.
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