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Effectively Mana,ging Environmental Matters: 
rrhe Roles Of Attorneys And Consultants - Part III 

Jennifer N~lman 

and John Sheerin 

Thls is Part ll! of " th.,u-pa1'1 artl· 
de. Parts f OIid II appeared in rhe April 
and May issues of The Melropolitan 

CorpOl"'dte CounseL 

A eli""( .beluld und=tand the sllUldards 
o( COnduCI wbicn apply to the professionals 
il bires. It is only by knowlDg .uch slaO­
dards lIlal lbe client can atlempl 10 contracl 
(or a higber 'tandasd. get contractual pro­
leclion if lbe standard i, not met, understand 
any in,urance gaps if a professional acts 
outside its bounda:ries and. of cou=, know 
when molpractice bas ocetured. Purth<:r, n 
elien I shou Id undemand the type, of activi­
lies restricted exciusivel y to one profes­
sional or Ihe olb... 

SllJndard> of Care. Like attorneys. Pro· 
fessional Engine... and Professional Geolo­
gists ""' subject to regq!arion by lieOlslng 
boards and mllll comply with standards of 
professionol responsibility. The Illinois 
Department of Professiooal Regowion bos 
Ihe power, duty and authority to investigate 
';olation, of the design profession, Ilc:ts and 
10 discipl inc violalO1S accordingly. Vi 01 a­
lion. can icclL'de making false .loIemeom. 
negligence. onprofessi onal conducI of a 
enardcter likely 10 deceive Ihe public. 
breaching the "' Ie' of profess ional conduct. 
among JItlIny other acts,' nle Departmenl 
may issue fines of S I0,000 for ProfessiOl\3I 
EngineeN. or $5.000 for Professional Geol­
ogists. and roay revoke or ,"spend licenses.. 
oblain an injunction againsl violations or 
8CC'ck a Cease- and Desi st Order through a 
Show Caose nile,' conduct inve~lig.IioR'. 

or refer complaints for criminal prosecution, 
Aclion a.lpiillSl Pro fct,i onal Engineers may 
be iniliated througb the Stale Board of Pre­
fessional Engineers Complainl Commi tte. 
and aga(n,t Profes,ional G~logislS lbrougb 
Ihe Director of Ihe DepartUlel1t of Prof", ­
sion aI Regulalion, In sbort. a prof.",sional 
Ucense is n valued <jWlli fication Ihat pro· 
vides no< only qualily assurance but also a 
'yslem to rem""y complainls. 

These remedies do not apply In non· 
licensed environmental eonsu IlOIllS, 10 nodi· 
lion to any contraclUal remedies thal a cUenl 
m.y have ag.i n,t environ meotal cons" I· 
InnlS, there are tmdilional remedie' pro vided 
1»' com mon law aod SlliIlHe ,uc!; as misrep­
""en[adOR, negli gence, and the like.' 

Lawyers = subject to a comprchensi ve 
syslem of",guhuioR whicb includes i'U.les of 
conduct CII fo~ by mile courts, pri illite 
legal malpraclice actions, controls Oil roun· 
scI in Ihe course of litigation (disqualifica­
tion, COnlelJlpl of court or coun rules), or 
crimiaal or IOrt law generally. The bllSi. for 
much regulHlioo I, d'e Amen tan Bar A:<8O­
cialion Model Rule' of Profes'ional Con­
dUCI, sub,equently odopted by mosl staleJ;. 

The Model Rules address a wict.. range of 
topic' incl "di 118 Ihe basic duti es of • lawyer 
wi dl respect 10 eI ienlS (compelence, dili· 
gence, confidentiality).' lawyer lIS advocal'" 
(zenJo""ness, fri volous cW=. expediting 
titigtllion),' and maintaining the inlngrity of 

the prol'cssion (admission. reporting mis· 
conducl, disdphnnry aclioos),' 

1Il Illi nois, Ihe nIinois Snpreme Court 
has delegated ilS junsdiclion to regnlate and 
di,cipl me lawyers 10 Ihe Allomey Regislm­
lion and Discipli lI.ry Commi "ion 
("ARDC~J.' The ARDe investigates nlie· 
gall On. of miscond u~( by lawyers and pros· 
ecutes c.ases where a lawyerts m..i.sccnduci 
suggests a lhre.t to tlle pubUe or the legal 
profession.' Discipline im posed by Ibe 
ARDe indu<les disbarment. lu,pensi on, 
probation, ecn.ore and reprimand. Once 
discipl inc in the fonn of di &bannent or sus" 
penSIon (6+ months) is imposed, the attor·· 
ney is pro hi b Iled rrom mal moining a 
preseoce in or occupying an office wllere 
the prnetice of law is conducted aod musl 
noti fy hi' or her client' and other attorneys 
iovolved in the lawyer', practice of !he di,· 
cipline imposed.' 

All attorney' are ,ubjecl to suen regol." 
tion. merely by virwe of being ndn!ioed 10 
practice law in the stale. 

UnalJlhoritcd Praclire. There is a "gray 
area~ of overlap helWeen environmental 
consolton ts and environmenlal attorneys, 
Everyone will agree that only lawyers 
sbould rractice law. Yet. cveryone will also 
ngyee thnl consulta"', m" ~I have so lid 
onderstandi ng of en vironmClltal Jaw. and 
regulations in order to SpOl problems and 
detemtine a resolution. rn fact. ill many 
.pecifl c areas, consull ants ore expe<:ted to 
know the applicable enviroomental tt>gula,· 
lions, where anomeys may not (i.e., specific 
handJin.g or Slomge reqoirement' for haz· 
ardou. wastes; how to conducI sDlDpling 10 
comport with EPA cequitemeots). Nevcnl,c­
Ie.., the practice of law Is legally limiled to 
atlorneys, and r.Uents and both professions 
alike 'hould know when the line ho.< been 
crossed .11Io ' 

Since the 1930s, Slates have prohibited 
non"lawyers from proci icing law." I'or 
example, lhe 11linoi~ AUQrney ACI S1alC. thaI 
"[nJo person sball be permitred 10 practice 
.., 10l aU orney or COllll5elor al law within 
tbi' Slate wilhom havi1\g previou,ly 
oblai ned a license frrr that pur:pose...." " 

There an: ,severa] reasolis for preventing 
the unaulhori zed proctice of law, all of 
whicb relate. to Ihc protection of !he cUenl. 
First, engaging in the unauthorized proctice 
of law u.oally exclodes a consultant from 
hi So: or her insunmce coverage. Moreoverl il 
can be diflicn II to judge wbether n non­
lawyer is leglllly compelen I, Non-lawyers 
are also not trained to wt>ffi wi lb critical and 
hard-to-de6ne legal. IClms, .such "" "rl:ason· 
abl~" and "mau.-nal."" 

In addi lion, restricti ng the practice of 
law 10 Ucensed allorney. ""bjects attorneys 
to ,aneUons for failing 10 comply wilh its 
profe""lon '. standard'." l:l y limiting d,e 
practice of law to Iiccn:<cd a1I0mey'. the 
S!lIodard. of zealou. repre."'nlalicm. cI ionl 
loyally. and confidentiality becOlno rife<:­
live and mcaningfi,l, providing addilio'llI/ 
prolCClion for tho cUeol 

Since the chief reslTainl on ~"Oosullanl' is 
nOl being able to engage in dlC unau lhori,ed 
p",ctice of la.... it is important to understiU>d 
whal the praclice oflaw entail•. There is no 
uni versa! definition of »mclicr, of law."" 
bot courlO have aprlied Ibree main 
approacbes to delennine when a non·lawyer 
has crossed the line. 

The firsl i. thal the practice of la"" is 
iuvol ved wben mere are difficult legal ~ll.'­
tions thaI reqJl ire profe:<siuoal judgment." 
Th. courts rowe attempted to help defi ne 
this standard, !II Chicago Bar A<sociation " 
Quil1!llI1 & TysOI1. flu:" 34 UI. 2d 116. 214 
N.6,2d 771 (1966). Ihe court de fined »ro­

fessional judgment" as re~uiring lcpl skill 
Or knowledge which is more 1h.1n ordiJmry 
bus; ness iOld ligon"". The ""wt said thai a 
real e""te broker could JIll in merely faclual 
infol1l1lltion on legal form' prepared by 
altomeys bul !h<l' lhe mcl ,to at • task was 
simple wus not enouw, to remove it from 
the practlce of law." In /n re Disciplu,I6J 
m. 2d 515, 645 N,E.2d 906 (1994), the 
court foond lbal h<:lping individual, 6J lout 
intnke fmm' lo delennine if they had " 
wO.(ker~.s cumpensnlion c~im Was lhe uoiiU· 
thorized practice of law. Unforru.nate\y, 
the,e docis; ons l.ck the ,peei ficily needed 
10 predict whal activities actually con'lilute 
the practice of law. 

A 'econd de~ ni tion of the praClice of law 
is those activities tradilionally performed by 
lawyen;. .. TIles. nedvities are somewbat 
narrowed down 10 Un..., p,incipal areas: giv­
ing advice On legal righIB and obli~on~: 

preparing documents involving legal .naly­
.i~; and represenling clienIB in legal lri· 
bunols. " TIle importam elemen t " the 
chanlclcr of the acli viiy, not iIB name. 
Wben legal knowledge a"d techoiqoe are 
requin:d. the .elivity is the p",ctice of Iow 
even if eonducled (or example, before. an 
adminislTalive board." This is especially 
lrue if the board perfonns ,ome jodieial 
funclinn., like lllI\ki Oil findings of fnet." 
AgaU~ however, ilie ddin i' ion i, '1u ile 
open-ended , 

A third app"",ch ;., lb.t the praclice of 
law doeo nOl Incl ude lhoac services whidl 
are merely incidenrol 10 routine servicc< in 
the bn,ine>~ world, For example. in Grot:< 
v. Alhn, 407 S.W.2d 321 (Tex. App. 1%6), 
accountant, who prepared lhcit eli ent '. Ill" 
ret\'m, aI '0 helped prepnre a protest of a 1a;t 

assessment. The coort firsl noted thaI an 
aecounlant keeping a dien!'s books" per­
mined to unswer sinlpl c legal 4"eotion. 
arisi ng out of that ...ark bee.".e =unling 
and lbe 1a;t lam overlap .ign.ibc"nlJy.~ The 
court went on to hnld that bceao~ th. 
acconntanls' interpretati on of varioo~ tax 
provi,ions was related to the,r .ceo"nli ng 
work and bc"ause lbey conso IICd ""i th Ibe 
cUent's nltomey' Ilvooghoot dIe project, the 
nccounlllnts were nOl engaging io the prac 
Ii"" ofl.w." Again. bowever, as applied to 
en vi roo men lal cOllSnl", nl~ 'he denni lion 
gleaned from th is case i, ralher a",f,iguous. 
It gives 00 defutilive aoswe.., for example, 
10 whether 0 con." ItRlll givi ng a legal com­
pliance opinion - "meelS Ihe Innocen.. Pur· 
chaser Dcfense" or "doe, nol fall within 
New Jersey's ISRA" - ;., practicing ilIw, 

C"nsultan.. arc held Ii .hle and clienlS 
are not protected if a co,/Sullallt Cl,g"llCS ill 
the practice of law withou I a Uce'''e. b" I 
pred,dy defiqlng 'oe pracliee of law Is 
'eems difficult. lbere are ,orne examples 
wbi<:h in our view elearl y ero", thol lin~: 

• CoIl 'uItam reviewsfrevi<es documenls 
in a InJIsaetion; 

• C'..onsllitant jjopint:Su 
..hat a ptaClice 

compUes with law; 
• Consollanl m""c de/enninanon' thaI a 

clicnl1 s: r.nvironmen tal issucs. are u..maleri ar1 

for SEC repoltinll purposes: 
• Consullant conel udes thol it. report 

"meets the innocenl purchascc defensc:" 
and 

.. COIUllhnnl ""repre5ellts'" elienl in 
enforcement-relaled meeting, andfor pro· 
ceedings. 

C~e" ll< are ""oil advi""d 10 .void pre,· 
'\'ring their eons"ltants 10 engage in these 
acti vilies, or in any acli v;ly lrending 
IQward, lopl ad vicc. The cI ienl wonld bt: 
unprotecled lIS ,uch praclice by a con,ul'anl 
would be oul.ide the 'cope of its insurnnce 
covemge. A consultanl c. n be somewbal 

shield"" from Uabilily for unaulhorized 
praclice, by work inS throogb cnu 0 'e I 
whenevcr iI's .clivities relate to the law. 

00 the other ""nd, iI would be most 
unu,,,a1 for an .Uomey 10 velllure m(o the 
exelus, ve practice =as of cnnsu llanl' sur-h 
as by de' igning • r.modi, tion system or 
conducting. site investigation. Many lech­
nical sublltissions require a Professional's 
seal juSt at llli galion praC!ice roq "i res an 
artoroey', ,ignalure or "cer1iflcalion.~ Nev­
cnheles>, attorney, may go too far by advo-, 
cating no,upponed technical posillon, (c,g.. 
"Ihe conlaminalion is not signifi.can I") and a 
client would do well to evalualc whether a 
position is legal. technical, or some combi­
natioll thereof. 

Conclosion 
Wbi Ie there i, no comprenensive TIll e 10 

dictate VI hedler an environmcntal consultant 
or 8n enviroronenL"Il .lIomey should he 
relained 10 solve an envlrournenlal concern, 
i I is c1= thai there are cenain excl usive 
prnctice areas as weli as &lgni fi c:aOI overlap 
between Ihe profession.. Each profession 
bas strengths 10 be emp loyed. but neidler 
can bo one·Btop wopping for environmental 
enncerns. By j udicioll'ly .ssembling a le.m 
of the righl profes~Jonals for the righl tasks. 
environmenl1lJ concerns can be cffeNively 
and cconomicaUy addressed. 

, 225 Il.CS 324/24 lor p",f~$liiorl., Engltle<lnl, 225 
ILCS 14511J5 fo' Prole...."", OeolOllJsts, 
• 225 ILCS 32512S lor PEs, InS ILCS 145/85 1M 
Pas.
 
, Prol8ss/onal E~ can also IHJ hBld liable 1M
 
"",Ip_. whldl~"" to ",,,... oreu 1t.<JU_
 
slly lhaugbt 01 8S" profeSS/MS (tllg.. (JOcIOfS. 
le"'Y"fS, anfJlneers. OC<OWl"""" anrI arehlrocrsl. 
E.g.. Holdlm"" Steel P",~uets, Inc. Y. ~.,.. 
Corp.. ,1/99 U,S, 0Isl. LEXIS 21 roo (NM/lom 0IsI, 
Ohio. 1999) IUIlpublish.<J op/tlJor>j. Th8y hB"" 
_enlly 1>9__ held IiatJIo ....""vlr"".,."'al 
ccnsu/L!ms, ho1'V6l181 (But se8 Pr1c9 v. Damf,lS & 
1.100'0, 92 Co, App. 4th 35S (ZOO,), ""ere pIa/!lllH 
o"ed ~rlIlg _"""oms. wilD" ,h9 hod hired 
to InspoCilOf erlvIionmonl8l eontomiflBlion, lor -pro· 
fession-a' nsgH!J91lC8_ II' AltiJough the caS8" Wl!S 

enIi""Y a dIsou5.sIor> of wlMth<Jr p!a!ntiIf had """,. 
plied wM cant""""~. !h<l """n tIC"'" said 
'hili II>!> ""gtrrem oouIrJ not ~o 5ll0d lor their wor!< 
lJs envmmmeots' CCJf"iSU(tat1lS.) There atlJ flO IIJY?ois 
cese. ~old!'lQ e""''''''''''''''''1 "on,.,lIonts _ lor 
malpror:llcs. 
'Mode/RulBs 1.1·1.7. 
'_R~3.hlg, 

• _ rM.olJ. HI.S,
 
, m. SlJpreme CntHt IllJltJ. nil .L 10«1,
 
.. SeQ M-WW.IBrdc..org.
• m. SUpreme CrlUfi Rut. 1M 
1~ Agalfl, lOt NrSl.tr.ancs PU~9G. .!I consullanl kJund 
10 IHJ practicing low I'dII be aotlng ""1m. the scope 
or ff$ h3~nce oollWage• .as would. arguably, lin 
ldt0f1'l9Y drilNng samplB weNs. 
.. SUSdJI 8, ScJ>waIl. No'., Bring;"", Down I~a BAr. 
AcooLJOtanIS C""llenga M.o"lng or Unau01on"'" 
Prac'loo, 21 CARDOZO L RE\( r425, 1428·29 
(200Q1, 
.. 70S JLCS 2Qiil1 Idsl9), 
I) ScfwrtJb. supm /lota 4. {!t ~45J 

"I Derak A. DenddB. NOllhnvYElI'8 atId' Ihe Un8ll.l1:ho~ 

".e~ P"'OlI.,. of Law: An Ovorvlow 01 the legal and 
Ethloal ~eramn1.", 61 FORD/iolM L REV. 25/l '. 
25!/4 (1999/, 
U An ABA T8sk Force 00 lhe Model DetJnJlkm of t1Il9 
PteOiIce of Law"". d<>velopE!d a "",n "",Ie.,enr'-9 uur wh/i;h 0<:Jkms "",,.liMo rM de/lveJy 01 
I8(IOi .omaas, lire drafl will"., lhe su!Jj9c1 of 8 put>­
lie ~9I'rlng In?M1 11la ""'rlBI dr.!~oo by the 18>k 
"'''''' d.ffn8s ,Ira p!fIC/k:<J "f Ia.. as ~1Ie oppJio(lHOfl 
"' ~ priocJple. ond /lJdgmelll .,jtfI IS9"nJ to tho 
""",,,'010"""" or ~ or 0 f'OI"OO Ihal ",quire 
!h9 knowttJdge and stcll1 of 8 pefSM t.tained It? ltle 
law, ~ See WW'w,aba-nal.o,glcpr/mous/~r1e'­

home,hlml. 
11 Schwab, .supra rrot.s- 4, at 1444. 
.. 34111. 2d 01 123, ~14 N.E.2d 01 TIS. 
,. SChwa!>.!:upnil. not~ 4. J.lI f 449-50, 
" SIlonz v. F"""~, 321 Pa. 8 I, 84 II 1I37). 
IWI ld. aiBS. 

.' Ill. 0192, 
ill Grace til 323. 
II!!I h1. atS24. 


